
Charity Commission L P Ryan
PO Box 211 69, Stanham Road
Liverpool Dartford 
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Dated: 19th January 2017                                         Tel 01322 225636

Your Ref. SJ/4023456/401198/PCT CRM 0357281

By Email & Post

Dear Mr Joshua,
Re. Hesketh Park, Dartford

Thank you for your e-letter of 25th May 2016, which was forwarded to me 
on 1st June 2016 and I note that the Charity Commission have decided to 
support Dartford Borough Council’s (DBC’s) proposed breach of trust 
lease, of about half the area of Hesketh Park to the Dartford Cricket Club 
Ltd (the Club), without the need for a Scheme.  My response to the 
Commission follows

The need for a Scheme is illustrated in the following extracts from the 
Commission’s Guidance CC28 -Sales, Leases, transfers or mortgages: 
what trustees need to know about disposing of charity land 

Section 5.2 
If there is no power of sale and/or the designated land will not be replaced the 
trustees must apply to the Commission for a Scheme to provide a power of sale and/or 
give new purposes for the charity – See Section 5.9
Section  5.9 
There are some cases where you will not need a scheme, even if you are disposing of 
designated land and not replacing it. This applies where the extent of the disposal is 
so small that it will have no impact on the charity’s ability to further its objects - 
examples would include the rededication of a boundary or resolution of a boundary 
dispute, the grant of an easement or creation of a public right of way over the land. In 
these circumstances, you only need to comply with the requirements set out in section 
4 relying on the power of sale in TLAT 1996

If the disposal of any part of the designated land is something which is expressly 
prohibited by the trusts of the charity, then the commission will have to make a 
scheme to alter the purposes of the charity so as to allow the sale of the property to 
proceed properly. (Unless the property is subject to a Compulsory Purchase Order, if 
this applies to you, take legal advice.) The commission’s scheme will also provide a 
suitable outlet for the proceeds of sale if the governing document does not contain any 
suitable trusts 
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A reasonable conclusion from the above advice is that a new Scheme is 
needed and that reliance on the TLAT 1996 is not relevant because the 
disposition is not small or insignificant and the Trusts of Land and 
Appointment of Trustees Act (TLAT) 1996 was intended to apply to co-
ownership of land and not to be a replacement for the Charities Act 1993. 

The Commission’s refusal to make a Scheme (like most other decisions) 
cannot be appealed to the Charity Tribunal because it is not listed in 
Schedule 6 of the Charities Act 2011, however, the making of a new 
Scheme is listed – the reason for the Commission’s illogical refusal to 
make a new scheme is that the existing 2011 scheme is unfit for purpose 
and breaches the requirements of the original trusts - undeniable facts -
which were prevented from reaching the Charity Tribunal by the 42 day 
time limit defence.

In your letter dated 5th October 2015 to Dartford’s Head of Legal Services 
at para 3 you acknowledge that the existing 2011 Scheme does not give 
the Council an express power to lease the cricket field to the Club and 
that this fact “may” require the Commission’s authority, “possibly” by 
way of a further scheme.  Dartford’s reply, dated 3rd November 2015, 
avoids this issue entirely – which you describe in para 1 of your letter as 
the “one issue which we consider needs to be addressed and this is the 
purpose of my writing to you” The Council were unable and/or 
unwilling to make any comment on this important issue and the 
Commission made no further attempt to get an answer from them “on the 
one issue which needs to be addressed”.  Alas, it has not been 
addressed

In addition to DBC’s  silence on the above issue, their answers to your 
list of information required were evasive and/or misleading – my 
comments follow:- 

6. Source of funding for pavilion – from corporate funds  - surely the 
public should know which fund or funds and whether or not a 
virement was necessary for over  £1 million.

     7.  You asked 3 questions  (i) why a new lease (ii) why the lease is in
           the interests of the charity and (iii) why a lease and not a licence.

 My comments are as follows:- 
(i) The reason for a new lease is given  in  DBC’s reply of 3rd 

November – ie “to regularise the lease arrangements”  In 
1997 DBC leased all the land by mistake without the 
knowledge that a part of it was subject to the Charities Act 
1993. In 2015 DBC now fully aware of the donor’s wishes 
and the charitable status of the field, set out to use the 
Charities Act.2011 to dispose of the charity land 

          notwithstanding the Commission’s Guidance CC28 
          (see above) and the donor’s wishes
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(ii) DBC chose not to answer this fundamental question - why 
the lease is in the interests of the charity - because it is not, 
the whole plan is to benefit the Dartford Cricket Club Ltd, 
at the expense of the inhabitants of Dartford as taxpayers 
and as beneficiaries of the Hesketh Park charity. Again the 
Commission decided not to pursue this question

(iii) DBC’s reasons for a lease and not a licence are (a) that the 
Club would be unwilling to surrender their leasehold 
interest – irrelevant,  because of the fundamental mistake in 
the lease (see (i) above) and (b) that a licence could not 
secure future grant funding from other sources – correct, 
but not the only reason, also the income from advertising 
hoardings, the Bar, and lettings for functions etc. and the 
rights of ownership including exclusive possession and use,. 
Prior to 1997 cricket and hockey were played at Hesketh 
Park without the need for a lease ie DBC licenced these uses 
and could do so again.. 

  
    8     The Surveyor’s report recommends  £5K p.a for the charity land 
           alone. The proposed lease rental is also £5K p.a for both the 
           charity land and the corporate land ie. the rental for the corporate 
           land, the £1million pavilion, car park etc  is £0 p.a. DBC have 
           agreed to support the Club with grant funding if the Club cannot 
           pay the rent and plan to claim back the £5k p.a. from the charity, 
           for maintenance of the Park;  this amount could then be recycled 
           as grants to the Club. 

 No provision was made in the trusts for maintenance, Mr Hesketh
 presented the Park to Dartford complete with all facilities, a 
 bowling green and the Bungalow with the proviso that the Council 
 maintained his gift.– that obligation has been fulfilled by Councils 
 for over 100 years – the current DBC have reneged on that and 
 used the whole amount approx. £200k (from an insurance claim 
 for vandalism and a payment by KCC for dilapidations and early 
 release of their lease of the Bungalow).on demolition of the      
 Bungalow, a memorial garden and maintenance of the Park – these 
 monies were used as expendable income but should have been 
 retained as permanent endowment – the Commission’s consent    
 was not obtained for this expenditure.

 DBC’s support and concern for the Club’sfinances is evident and
 Paramount. DBC and KCC were responsible for the Bungalow and 
 should pay all costs arising from and including  its demolition. 
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9. A summary of any public consultation regarding the new lease – 
DBC did not respond to this request and the Commission have not 
pursued it, There has been no consultation with the beneficiaries in 
1997 or in May 2015 when DBC posted a single page notice (to 
comply with Section 121) with the very minimum of information 
to the effect that the current tenant (the Dartford Cricket Club - 
disguised as Hesketh Park Sports Club Ltd) was to be granted a  
lease of 25 years.  A public consultation should have been held, it 
would have revealed all the facts to the beneficiaries including 
details of the donor’s wishes and of the restrictions  (i) not to use 
the land  “for any other purpose” other than as a public recreation 
ground (ii) “not to sell or charge” the land and (iii) not to allow 
sale of intoxicating liquor on the land – all the restrictions have 
been completely ignored by DBC and the Commission.

It is apparent from the above that Mr Joshua was prevented by the 
Commission from pursuing answers to the most searching questions 
raised in his letter of 5th October 2015 – this can be seen in the lack of 
adequate reasoning to satisfy his own questions and to comply with the 
Commission’s Guidance CC28.

The Commission has accepted  DBC’s  claims (refer their letter of 3rd 
November 2015) 
(i) that the location of the new pavilion wholly on corporate land 

has increased the area of land accessible to the public – 
absolutely not  - the part of the old pavilion which encroached 
onto charity land is now the location of part of the Club’s 
permanent practice nets, which, with the space for advertising 
hoardings, the area of external steps up to the new pavilion and 
the significant roped off wicket areas, are all not accessible to 
the public.

(ii) that the proposed lease can be granted through the exercise of 
its general powers of disposal as trustee in compliance with the 
requirements for disposal in sections 117-123 – absolutely not -  
DBC have no power of sale – they have not applied for, and the 
Commission have refused to make a new Scheme to give them 
that power – Guidance CC28 (see above) makes that very clear
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(iii) that the objects of the charity will not be affected by the new 
lease as the area of charity land will remain available for use 
as a recreation ground as under the existing lease – which is  
not the phrase in the proposed lease which requires exclusive 
possession by the Club “solely and exclusively for the playing 
of cricket etc” - the two objects are incompatible, moreover, 
the first use is charitable, but the second is not, because it does 
not meet the public benefit test ie it benefits the club members 
and not the inhabitants of Dartford at large and the “alienation” 
clauses permit uses which are certainly not charitable.

(iv) that there is no intention to fence off the cricket ground -  – the 
lease requires exclusive possession, also see (iii) above – the 
two objects are not compatible. 

DBC cabinet members including the Council leader, who made the 
decisions to build and pay for the pavilion development on the corporate 
land, did not declare their prejudicial interest at DTOC meetings and 
participated in discussions and decisions on the planning application for 
the development and the proposed lease of the charity land.

DBC’s  are also in breach of their “fiduciary” duty to always act in the 
best interests of the charity, irrespective of their other loyalties;   
Remarkably, this duty is not one of the guiding principles of DBC’s 
Deed, Trust and Obligations Committee (DTOC). The only activity 
which DBC have claimed will fulfil that duty, is a part of the income 
from three commercial advertising hoardings (next the nets) – certainly 
not a charitable or recreational activity – perhaps a trend setter for 
commercial hoardings in public parks.  

Many of the above issues have been raised with DBC’s  DTOC in my 
letter of 14th October 2016 (attached) – they have been unable or 
unwilling to respond and in a letter dated 31st October 2016 have stated 
that “any future correspondence addressed to the Committee will be 
included in a new Agenda item entitled “Correspondence” – perhaps 
“Unanswered Correspondence” would be more accurate. In a letter dated 
2nd June 2016 Dartfrord’s Head of Legal Services stated “I do not propose 
to identify individual items of correspondence or to engage in any further 
correspondence on these issues” - being the issues raised here and in 
unanswered letters dating back to 25th March 2015. The DTOC have 
obtained legal advice on the proposed lease, from a reputable specialist 
external firm of solicitors -  which remains “confidentially secret” from 
the people of Dartford – albeit they were paid from corporate funds.   A 
question which the Commission may have asked – What was the advice 
and did the DTOC follow it ? 
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The Commission have decided to “close the case regarding this matter” 
and allow the lease to proceed, notwithstanding the factual evidence that 
DBC, as sole trustee, are betraying the trust placed in them by Mr 
Hesketh and have demonstrated their disregard for the basic principles of 
Charity Law – a betrayal which the Commission have supported and 
sanctioned.

Successive Chairpersons of the Commission have promised to stamp out 
non-compliance by trustees and I quote briefly from the latest update to 
the Commission’s statement of mission, regulatory approach and 
values, that their mission is to be an effective registrar and regulator and 
can best fulfil those objectives by (i) promoting compliance by trustees 
with their legal obligations (ii) enhancing the vigour with which it holds 
charities accountable and (iii) upholding the definition of charity under 
charity law – the statement goes on to say how they will do this and 
outlines their values of expertise, fairness, openness, clarity and speed 
and accountability.  There are no signs of these objectives being met, 
recognised or considered by the Commission in this case which brings the 
entire regulatory system into disrepute. 

Please acknowledge receipt of this letter and let me know if the 
Commission intend to respond or follow DBC’s lead “not to engage in 
further correspondence”

Yours sincerely,

L.P.Ryan

Attached. My letter of 14th October 2016 to Dartford’s DTOC
 
cc. Dartford Borough Council’s DTOC
     The Charity Tribunal by email
     The Law Commission.by email     
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